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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR :: TEZPUR 

 
Sessions Case No. 237 of 2011 
Under section 448/376 I.P.C 

(Arising out of G.R. Case No. 2246 of 2011) 
 
 
    State of Assam       
     –Vs– 
    Sri Tarun Kurmi....  Accused. 
 

 
Present 

Ms. A. Ajitsaria, AJS,  
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 
  
Date of Evidence    :   27.3.12, 10.4.12, 24.07.12,  

   18.12.2013, 7.2.2013, 25.6.2014,  

Date of Argument   :   19.2.2015 

Accused absent on  :   7.3.2015 

Date of Judgment   :   26.3.2015  

 

For the State          :  Sri Khemraj Adhikary, Addl Public Prosecutor. 
For the accused      :  Sri Jatin Baruah 
 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that on 15.10.2011, Smt 

Padmabati Kurmi lodged an FIR before Sootea Police Station, stating, inter 

alia, that Tarun Kurmi broke the door of the house of “X”,  aged about 70 

years, committed rape upon her, left her in a bleeding condition and fled. It 

was further stated that the said Tarun Kurmi habitually indulged in immoral 

behaviour against women. The said FIR was registered as Sootea P.S Case 

No. 120/10. 
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2. After due investigation, charge-sheet was submitted against the 

accused person, namely, Tarun Kurmi, under section 448/376 IPC. 

 

3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court 

of Sessions for trial by the learned Chief Judicial Magistrate, Sonitpur, 

Tezpur.   

 

4. After hearing both sides and on perusal of the police report 

furnished u/s 173 of the CrPC, formal charge u/s 448/376 IPC was framed, 

read over and explained to the accused to which he pleaded not guilty and 

claimed to be tried. Hence, this trial. 

 

5. In support of the case, the prosecution examined seven witnesses 

and defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the C.R.P.C. 

 

POINTS FOR DETERMINATION 

(i) Whether the accused committed criminal trespass by entering into 

the house of “X” with intent to commit rape on “X” ? 

(ii) Whether the accused committed rape upon “X” ? 

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides. 
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DECISION  AND REASONS THEREOF 

 8. PW 1, “X” deposed that occurrence was during Durga Puja, she 

was sleeping at night with her son who is dumb. PW 1 stated that the 

accused broke the bamboo door of her house and on seeing the accused, 

when she wanted to go and call her son, the accused pushed and made 

her fall. Thereafter, the accused committed rape upon her and when she 

tried to resist, the accused pressed her neck. PW 1 stated that she 

recognised the accused when the accused pushed her. On seeing her fall, 

her son shouted, the villagers came and she told them about the 

occurrence. PW 1 stated that she bled because of the rape committed by 

the accused and she was taken to the doctor. Thereafter the Mahila Samity 

asked her about the occurrence and later lodged an FIR. PW 1 stated that 

she was produced before the Magistrate, medically examined and her saree 

full of blood was seized by the police. 

9. In cross-examination, PW 1 stated that occurrence was on the day 

of Lakhi Puja, Thursday. PW 1 stated that there was a mela and her son 

had gone to see the mela and returned at about 2 PM and he slept after 

taking food. She too slept after serving food to her son. PW 1 stated that 

her husband was not at home. PW 1 stated that she fell on the articles 

meant for Puja and the articles got scattered. PW 1 stated that blood stains 

were there on the Kalash and she got injury on the face. PW 1 stated that 

she cleaned the place where puja was carried out since blood had fallen 

there. PW 1 stated that though she shouted , villagers did not come.  

Villagers had gone to see cinema. PW 1 stated that the accused committed 

rape upon her and she became unconscious and the accused left the place 

of occurrence. PW 1 stated that since her hands shiver, she does not sign 

now , though she knew how to put her signature. PW 1 stated that she did 

not know the meaning of rape. PW 1 stated that the accused had done bad 

things with her and there was bleeding. She was under the treatment of 

doctor for one week and she returned thereafter, though she was not well. 
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PW 1 stated that she could not say what the accused did after she became 

unconscious. PW 1 stated that she also hurt her back. There was a iron at 

the place of occurrence. PW 1 stated that she may have hit something. PW 

1 stated that the accused had not opened his clothes. PW 1 stated that she 

had not asked anyone to lodge FIR. PW 1 denied that her son and the 

accused had consumed alcohol and when they returned and tried to enter 

the house in an aberrated state, she resisted and it was at that time that 

she was pushed and got injured. PW 1 stated that the accused had come 

to their house 2-3 times earlier, before the occurrence. 

10. PW 2, Smt Padmawati Kurmi deposed that “X” aged about 70 

years, had a deaf son. Occurrence was of the night of 14.10.2013. On 

coming to learn about the occurrence, PW 2 went to the house of PW 1 

and others too had gone. PW 2 stated that she saw PW 1 lying unconscious 

and blood was seen on her clothes and on the floor. PW 1 informed the 

villagers that the accused entered in her house by breaking the door, 

caught her neck, broke her teeth and committed rape on her. Then the 

villagers and the women took her to the hospital. PW 2 stated that on 

coming to know about the occurrence the doctor said that the police 

needed to be informed and then she lodged FIR in Sootea PS vide Ext. 1. 

PW 2 stated that about 50 people supported the FIR by signing on a sheet. 

On receipt of the FIR, police came to the place of occurrence, took “X” for 

medical examination, had her statement recorded by the Magistrate. Police 

seized one “chaddar” (Material Ext 1 ) of “X” at the place of occurrence 

vide Ext 2, the seizure list. 

11. In cross-examination, PW 2 stated that Ratneswari Kurmi informed 

her about the occurrence and she went to the house of PW 1 along with 

Kajal Bhuyan, Bina Kurmi. PW 2 stated that it takes about ½ hour to reach 

the house of PW 1 from her house and when they reached there , 5-6 

women were already there. PW 2 stated that she saw “X” lying on the floor 

and not in a position to speak properly. PW 2 stated that there were two 
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beds in the house and the articles of puja were scattered. There was dhoop 

dani, long iron rod and one earthern lamp. PW 2 stated that neither “X” nor 

had they gone to the police, however since the doctor had asked, they had 

lodged FIR. PW 2 stated that she was not present when Material Ext 1 was 

seized and she had signed on the Seizure list in the police station, on the 

next day. PW 2 stated that the victim‟s son and the accused used to be in 

each other‟s company. PW 2 stated that she could not say whether the son 

of the victim and the accused had gone to the mela or not, though usually 

they used to go to the mela. 

12. PW 3, Smt Manju Kurmi deposed that occurrence was of Lakhi 

Puja and on the next day of occurrence, Ramesh Bhuyan informed her 

husband that something had happened in the house of “X” at night and 

then some of the women went to her house. There, they found “X” lying on 

the cot, her cloth red with blood. PW 3 stated that then they went to the 

police station and informed about the occurrence.  PW 3 stated that on 

being asked “X” had informed that the accused had done “beya kam” with 

her and pushed the iron rod inside her. The women brought “X” to the 

hospital but since her bleeding did not stop she was brought to K.C 

Hospital. Police had visited the place of occurrence where, they seized the 

cloth (Material Ext 1) vide Ext 2, Seizure List. 

13. In cross-examination, PW 3 stated that she was informed by her 

husband about the occurrence and that her husband had not gone to the 

house of “X” with her. When “X” was taken to the hospital, a meeting was 

held in the village, which she attended. “X” though was in a semi-

unconscious position, she was in a position to speak and she was lifted by 

them/women. PW 3 stated that there was blood on the floor and on the 

bed and near the puja place. Articles were scattered near the puja place. 

PW 3 denied that since “X” was unconscious she could not inform her 

about the occurrence. PW 3 stated that the women had themselves seen 

blood come out of the body of “X”. PW 3 denied that she had not stated 
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before the IO that “X” had told them that iron rod was inserted by the 

accused in her body. PW 3 stated that she had no knowledge as to whether 

during the time of Holi any meeting was held in respect of the accused.  

PW 3 stated that the Mahila Samity was taking various steps against the 

boys who used to consume alcohol. PW 3 stated that Mela was held for 3 

days. PW 3 stated that “X” had informed them that her son had returned 

home at 9 PM. PW 3 stated that “X”‟s son used to work in the house of 

Ramesh Bhuyan and used to stay in his house at night. PW 3 denied that 

“X” was injured when she fell on the rod and that the accused had not 

done any thing with “X”. 

14. PW 4, Narayan Kurmi deposed that “X” was about 60 years of age. 

PW 4 stated that on being called by “X”‟s son , he went to their house and 

saw many women there. The victim was inside the house. He had seen 

blood on the floor and on the clothes of the victim and on being asked “X” 

informed that the accused had committed rape on her.  PW 4 stated that 

the women informed about the occurrence to the police and the victim was 

sent to the Sootea hospital by the police. PW 4 stated that police seized the 

cloth (Material ext 1) which was seized in his presence vide Ext 2, where he 

signed. 

15. In cross-examination, PW 4 stated that Material Ext 1, mekhela 

was seized and he had signed on the Seizure List and the same was 

brought from inside the house of “X”. PW 4 stated that he had not been 

informed about the occurrence by Ramesh Bhuyan and “X”„ s son had 

called him.PW 4 stated that he had come to the place of occurrence at 

about 10-11 AM and at that time the victim was at home. PW 4 denied that 

by that time victim had come back from Sootea hospital; that he had not 

stated before the IO that he had come to know about the rape from the 

victim; that he had not gone to “X”‟s house and he had come to know 

about the occurrence in the meeting.  
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16. PW 5, Dudhnath Kurmi deposed that one day in the morning he 

saw many women going towards “X”‟s house, he too went and saw many 

women sitting in the courtyard of the house of “X”. On enquiry they 

informed him that Tarun had raped “X”. PW 5 stated that he then went to 

the house of the accused but he had fled. PW 5 deposed that “X” was 

taken to the police station and sent to Tezpur Civil Hospital. Police went to 

the place of occurrence, seized the chaddar (material Ext 1) of “X” vide 

seizure List (Ext 2) where he put his signature as Ext 2(4). PW 5 stated 

that the accused was caught after a week and he confessed that he had 

committed rape. 

  

17. In cross-examination PW 5 stated that “X”‟s house was 4 -5 

houses away from his house. PW 5 stated that he had signed on the 

Seizure List in the Police station, he could not say from where the police 

seized the chaddar. PW 5 stated that he had not stated before the IO that 

Tarun had confessed to having rape upon  “X”. PW 5 stated that he had 

told the police that he had seen “X” inside her room in an unconscious 

condition.  

 

18. PW 6, Sri Tuteswar Baruah deposed that on 15.10.2011, an FIR 

(Ext 1) was lodged by one Padmawati Kurmi and upon the same being 

registered as the Sootea PS Case No.120/11 by the OC, Sootea PS, it was 

entrusted to him for investigation. PW 6 deposed that he visited the place 

of occurrence,  prepared the sketch map (Ext 3) recorded the statements 

of Narayan Kurmi, Dudhnath Kurmi, Padmawati Kurmi, Manju Kurmi and 

that of the victim on 15.10.2011. PW 6 stated that he seized one blood 

stained chador (Material Ext 1) vide Seizure List (Ext 2) which he stated 

was prepared at the place of occurrence. PW 6 stated that he conducted 

search for the accused but the accused was absconding. PW 6 stated that 

the victim was sent for medical check up on 16.10.2011 and produced 

before the Magistrate for recording her statement. PW 6 stated that the 
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accused, surrendered in the Sootea police station on 26.10.2011 and 

confessed his guilt. PW 6 stated that he collected the medical reports of the 

victim and on his transfer, he handed over the case dairy to the OC, Garga 

Narayan Baruah. 

 

19. In cross-examination, PW 6 stated that FIR was registered by OC 

on 15.10.2011 at 4.30 PM and he reached the place of occurrence at about 

5.20 PM. PW 6 stated that about 40-50 people gathered at the place of 

occurrence. PW 6 stated that he recorded the statements of all the 

witnesses on 15.10.2011. PW 6 denied that he did not take the statement 

of the victim on 15.10.2011. PW 6 stated that in the Sketch Map it was 

shown that houses of Shatrughan Kurmi, Indra Kurmi, Sishu Kurmi, Bihar 

Pandit  were situated on the North but since they were tea labourers and 

had gone to the garden for work, he could not record their statements. PW 

6 denied that the statements of witnesses were not taken at the place of 

occurrence and that the seizure list was not prepared at the place of 

occurrence.PW 6 denied that Material Exbt 1 was not seized from the place 

of occurrence and that the same did not belong to the victim. PW 6 stated 

that the Material Exbt 1 was not sent to the Forensic Laboratory for 

examination. PW 6 stated that in the statement of PW 2 recorded by him, 

Padmavati (PW 2) had not stated that the victim had told her about the 

incident; had not stated anything about bold stains in the chaddar and 

about blood on the floor/ground. PW 6 stated that Manju Kurmi (PW 3) had 

not stated before him that the accused had inserted iron rod in her private 

part. PW 6 stated that Narayan Kurmi (PW 4) had not stated anything 

about seizing Mekhela. 

 

20. PW 7, Sri Garga Narayan Borah stated that on 31.10.2011 he was 

handed over the case dairy of Sootea PS Case No. 120 of 2011 by ASI 

Kukheswar Baruah and on perusal of the case dairy and being satisfied that 

investigation was complete, he submitted chargesheet (Ext 5) against the 
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accused. In cross-examination, PW 7 stated that apart from submitting 

chargesheet, he had not carried out any investigation.  

 

21. The accused in the instant case is facing charge of having forcibly 

entered into the house of “X” and having committed rape on her. Though 

“X” stated that the accused committed rape on her but nevertheless while 

being confronted by the Ld Counsel for the defence,  she categorically 

stated that she did not know the meaning of the said term. Moreover, it 

has been elicited in cross examination of “X” that the accused did not open 

his clothes.  The latter arouses suspicion as to the authenticity of the 

statements of the victim. In order to ascertain the veracity of her 

deposition, the medical evidence on record is to be ascertained. PW 6, the 

IO stated that he collected the Medical Report of “X”.  The said medical 

report is on record. It is pertinent to mention herein that the medical officer 

who examined “X” could not be produced by the prosecution since she had 

reportedly left the State and was working outside. Nevertheless the same 

being part of the record, this Court deems it appropriate to analyse the 

same.  The said report shows that “X” was examined on 16.10.11 and the 

following was found, (i) small size abrasions on the right side of the neck at 

level of thyroid cartilage (ii) 2 abrasions on the left side of forehead and 2 

abrasion on the right side of the forehead, one abrasion on the left side 

shoulder. It was observed that all the abrasions were small in size and “at 

the stage of healing”. No injury was found on breast and vulva, no 

spermatozoa was found in the vaginal swab. There was slight oozing of 

blood from upper portion of the post vaginal wall and small abrasion on the 

vaginal wall. The doctor opined that there was no sign of sexual 

intercourse and no injury present on the private part , i.e post vaginal wall. 

 

22. From the medical evidence, it is apparent that there was no signs of 

ravishment on “X”. The abrasions detected on the neck, forehead, shoulder 

were at the stage of healing meaning thereby that the said abrasions 
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where not fresh. The small abrasion on the vaginal wall and slight oozing of 

blood may be attributed to the fall, as suggested to “X” by the defence. 

Signs of an iron rod being inserted in the private part of “X” are 

conspicuously missing, thus giving rise to the probability of the defence 

story. 

 

23. Coupled with the above, contradictions in the evidence of “X” , does 

not make this witness trustworthy. Whereas, in her examination in chief “X 

stated that  on seeing her fall, her son had shouted and hearing the shout, 

the villagers arrived and she informed them about the occurrence. 

However, it has been elicited in cross examination that none came, as 

villagers had gone to watch cinema.  In fact the other PWs , who are co-

villagers, all stated that they went to the house of “X”, the next morning. 

The presence of “X” „s son in the house, at the time of the alleged 

occurrence and his inactiveness at the relevant time, too raises doubt as to 

the trustworthiness of the evidence of “X” . Moreso, when it has come 

through PW 2, that both, the accused and “X” used to be in each other‟s 

company.  Ironically, the said “X”‟s son, who was at the relevant time, 

present in the house of “X”, has not even been examined by the 

prosecution. No doubt, in cases as the one at hand, sole evidence of the 

prosecutrix is sufficient to bring home the charge, provided that the 

evidence of the prosecutrix is believable. Having held the version of the 

prosecutrix not trustworthy, this Court finds that materials on record do not 

prove beyond reasonable doubt that the accused trespassed into the house 

of “X” and thereafter ravished her.  

 

24. Ld Addl Public Prosecutor submitted that the IO has deposed that 

the accused absconded after the occurrence and hence, the same ought to 

be construed against him. Ld Counsel for the defence on the other hand 

submitted that the latter per se cannot be of any assistance to the 

prosecution, in as much as, the accused in fact surrendered before the 
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investigation agency. There being no other circumstance which supports 

the prosecution case, the sole fact of absconding, cannot in any manner be 

a circumstance in itself and hence the same, is held to be inconsequential. 

Again, the so called confession before the IO being inadmissible under 

section 27 of the Evidence Act, does not assist the prosecution. 

 

25. From the discussion hereinabove, it is seen that the prosecution has 

not been able to prove its case beyond reasonable doubt.  This Court 

therefore, holds that accused, Sri Tarun Kurmi, is not guilty of the offence 

charged and, as such, he is acquitted of the charge u/s 448/376 IPC and 

set at liberty forthwith. 

 

26. Considering the facts of the instant case, this matter is not 

referred to District Legal Services Authority for granting compensation u/s 

357A Cr.P.C.  

 

27. Send a copy of the order to Learned District Magistrate, Sonitpur 

u/s 365 Cr.P.C.   

 

 The judgment is signed, sealed and pronounced in open court, in 

the presence of both sides, on this the 26th day of March, 2015.                

 

     Additional Sessions Judge No. 2, 

                Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1:“X” 

 P.W. 2:Smt Padmabati Kurmi 

 P.W. 3:Smt Manju Kurmi 

 P.W. 4:Sri Narayan Kurmi  

 P.W. 5:Sri Dudhnath Kurmi 

P.W. 6:Sri Tuteswar Baruah 

P.W. 7:Inspector Garga Narayan Borah 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL  

4. Prosecution Exhibits:  

 Ext. 1: FIR 

 Ext 2: Seizure List 

 Ext 3: Sketch Map 

 Ext 4: Statement u/s 161 CrPC 

 Ext 5: Charge-sheet 

5. Defence Exhibits : NIL 

6. Material Exhibits: Material Ext 1 : Blood Stained Chadar 

 

Addl. Sessions Judge No.2 
        Sonitpur, Tezpur 

  

 

 

 


